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A LETTER^ 



MY DEAR 6IR> 

XT^has long been the policy of our legisla- 
ture to encourage the freie alienation of real 
property, and secure the titles of hondfide pur- 
chasers. Our statute book abounds with htws 
having this tendency. The same spirit pervades 
the common law. We are told, that the maxims 
of the common law, which refer to descents^ dis- 
continuances, nonclaims, and to collateral war- 
ranties, are only the wise arts and intentions of 
the law to protect the possession and strengthen 
the rights of purchasers. A purchaser iff a fa* 
vourite of a court of equity. It is the ^ettlied 
law of that court, that if a man buy an estate 
fairly, he may get in a term of years or other 
incumbrance, although it is satisfied, and thereby 
defend his title at law against any mesne incum- 
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brance of ^i^hich he had not notice. It were idle 
to discuss the policy of our law. In a commer- 
cial country like our% where one great stimulus 
to enterprize in commerce is the hope to possess 
territorial ownership^ every one is interested in 
the free uiterchange of property and the safety of 
purchasers. The danger of latent incumbrances 
renders it necessary that every possible guard 
should be thrown around purchasers. The policy 
of the law in this respect led to the received doc- 
trine as to terms of years attendant on the inheri- 
tance. Abstractedly considered^ nothing can be 
more absurd^ than that a purchaser of the fee 
should procure a term of years^ created a century 
ago^ to be assigned to a trustee for him. But 
with reference to the protection to be derived 
from siith a term of yeard^ it is of the deepest 
importance to a purchaser that he should keep it 
on foot. At law^ every term of years in a trustee 
u a term in gross. This, which was distinctly 
laid down by Lord Hardwicke, in 1 Terili Rep. 
765j should never be lost sight of. The moment 
that a court of law acts upon the term as a part 
of the inheritance, it strikes at the root of the 
settled doctrines of centuries, shakes the land- 
miirks of the law of real property, and renders 
insecure the title of every purchaser in the l^ingr 
dom. Our law permits the creation of terms of 
years for any period of time. When a term^ 



< 



A 



4 



\ 



J 



whether for one hundred or tm thousand jears^ 
is created by way of use^ it invests the person to 
whom it is granted with the legal right to the 
estate during the period specified. It is not 
necessary by our law that possession should 
accompany the legal estate, in order that the title 
of the legal owner should continue upbarredi 
Possession by my tenant, or by a person with my 
permission or acknowledging my title, is in law 
possession by me, and during such tenancy or 
holding, my title remains unimpeach^d; there- 
fore, although the legal owners of the fee of an 
estate have enjoyed it for the last one hundred 
years, yet that .will not affect the existence, of a 
term of years in a trustee to attend the inheritance ; 
because the possession of the legal owner of the 
fee is the possession of the termor: their titles 
are consistent, and support ^each other. : The 
owner of the fee is as a tenant at will to his owa 
trustee. It frequently happens that the owner of 
the fee is indebted to the term of years for . bis 
peaceable. possession; such a possession, there-i 
fore, operates as a continual acknowledgment of 
the legal title of the termor, and proves it's effi« 
i^acy. The term is anxiously assigned to . attend 
the inheritance : it does accordingly attend the in* 
heritance, and jthe performance of the ^^tfj service 
for which it was created neyer can be a grau^Etd 
for ^ defeating it's legal operation. Upon prin<« 
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eiple^ tfaereforCj a teem of years assigned to attend 
the inberitance ought not to be presumed to be 
surrendered J unless there has been an enjoyment 
inconsistent v)ith the existence of the term, or 
some act done in order to disavow the tenure 
under the termor, and to bar it as a continuing 
inter est. This has always been the received 
opinion of the profession^ and particularly of 
tiiat class of the profession to whom titles are 
more particularly referred. It matters very little 
vriiat is the opinion of any individual conveys 
ancefj but the opinion of the conveyancers^ as a 
classj is of the deepest importance to every indi* 
Tidual of property in the state. Their settled 
xule of practice has accordingly in several in- 
stances been adopted as the law of the land — ^not 
QUt of • respect for ihem^ but out of tenderness to 
the numerous purchasers who have bought 
estates under their advice. 

' As judgments and other incumbrances are 
mfinitej and it is impossible to rely even u^on 
searches for them, the doctrine that a term of 
years attendant on the inheritance should protect 
a purchaser against incumbrances of which he 
bad not notice^ was long since established. This 
f ttle of property was shak& in the time of Lord 
Maosfieldj when the courts of law broke down 
the baimdaiy between them and ifourts of equity ; 
but jthe barrier has linee been restored> and 
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equitable doctrines are no longer acted upoii in 
courts of law. 

Now^ with a view to discuss : at large the 
doctrine pf presuming^ a surrender of a term as* 
signed to attend Jbe inheritance^ let us suppose a 
term of years to be created in the year 1700^ bjr 
way of mortgage. B buys the fee in 1760^ and 
pays off the mor^;age^ and the term is assigned 
to a trustee for B, his heirs and assigns^ . and to 
attend the inheritance. B fives tiU1819^ with** 
out disturbing the terrn^ or in any mamier recog* 
nizing it's^ existence. Can it be contended^ that a 
surrender of the term should be presumed ? Was 
not J9's possession consistent with the existence 
'of the term immediately after the assignment in 
1760 ? If so^ when did it become adverse to it ? 
What necessity was. there for any act recognizing 
the existence of the term^ when B*% ccmtinued 
^possession was consistent wtth theterm^ and was 
supported by the trust upon which it was as- 
etgned ? If the term ought to have been recog- 
nized from time to time^ how often should th^ 
act be repeated — once a week> or once a month ? 
Is there any ground upon whicb^ in 1819^ a sur- 
render can be presumed on the strength, of £'« 
possession^ which would not be equally operative 
the first weekj nay» the first day after the pur* 
chase in 1760 ? In the absence of evidence of a 
surrender^ it is imposstble> pa any sound principli^ 



^ 



8 

' to presume oiie ;. unless the precise instant can be 
pointed out when the owner of the inheritance 
was desirous to no longer haVe the benefit of the 
term. Without his presumed concurrence^ a suiu 
render cannot be presumed ; for the trust was not 
to surrender the term^ by 'which mesne incum- 
brances might be let in^ but expressly to keep it 
on foot^ in order to Exclude them. A surrender 
by tile trustee; therefore,' without the direction of 
-fais testui que trust, would be a breach of trust. 
It is said^ that the expense of making out a' re* 
^presentation to a termor^ makes the term a bui^ 
^den iiist^ad of' a benefit to the owner of the 
' fee.' It is not howeVer denied^ that the owner of 
' the fee may keep on foot a term attendant on the 
inheritance^ and that ho court of law can con- 
' troul his power to do so. Where he has exercised 
^his pbwer^ and declared without any limitation 
^of time/ that the term shall be attendant on the 
4nheritance, and be in trust for him, his heirs 
and assigns, — Does not this mean, that the inhe- 
ritance shall be so attended during all the years 
to come in the term ? — and if it do, what power 
has a court of law^ out of a morbid compassion 
for him' on account of the expense which rt may 
occasion, to presume a surrender of the term which 
he has 'so anxiously kept on foot; particularly 
as at the ryery moment that a surrender of the 
ttanio: tsfcrfeiumed^ it's existence may be required 
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to protect the estate i^inst a latent itieiiiBbraiice ; 
and the court has no means whatever to aseertain 
whether there is any such incumbrance. The 
amoun^ of the expense^ too^ must depend upon 
the particular circumstances of each case ; and 
jet it would hardly be desirable that the rule 
slfottld depend on the quantum of expense which 
an assignment would occasion. If, however^ 
expense is to be adverted to^ on that ground 
alone^ surrenders should not in' such a case be 
presumed ; because that doctrine would weakoi 
a purchaser's reliance on any given term of years : 
he would in almost every case search for judg^ 
ments. This could not be done without expense ; 
and where a man has been in the habit of con^ 
fessiog judgments^ it very seldom happens that 
satisfaction is entered up on them when they are 
paid off. This leads to great expense and diffi«> 
culty in practice; because a purchaser expects 
the judgments to be regularly discharged ; and. 
where even a few years have elapsed since the 
payment of the debt^ if the creditor is living and 
can be traced^ yet he hesitates to do any further 
act in relation to a transaction which he con* 
sidled long since closed* 

- If the surrender of the term cannot be pre* 
suHKd at J?'s death in 1819^ we will suppose the 
estate to descend to'J9's heir at law. Now no man 
eveT'heard of an heir' at law executing a deed for 
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the sole puipose of reci^izing tertns of jam 
attendant on the inheritance^ or taking afisigninents 
6£ them to new trustees to attend^ Mrbere they had 
already been assigned to trusAees of his ancestor's 
nomination for that purpose. His possession^ 
however^ comes in the place of his ancestor's ; 
and \irhy should he be deprived of the guard 
which his ancestor created' for his beneiGit i if 
his ancestor's possession vfB.s the possession of the 
trustee^ it will not be denied that his possession 
Btands in the same relation. The trust is to 
attend the inheritance, and for JB, his heirs snd 
assigns ; therefore^ under the express words of 
the trusty the heir is entitled to the benefit of it^ 
and his possession is the possession of the trustee. 
Suppose further^ that B's heir^ in 1820^ make 
a marriage settlement without noticing the term 
of years^ — could the term on that account be pre- 
sumed to be surrendered ? We know that it is not 
the practice upon a marriage settlement to re?- 
assign attaidant terms to new trustees ; and no 
prudent practitioner declares the trust of attend^ 
ant terms by the settlement^ lest the parties upon 
an qjectment should be defeated by the production 
of their own conveyance^ upon the face of which 
it would appear that the legal estate was out- 
standings and I never saw or heard of a separate 
declwration to that eflfect on a marriage. In shorti 
it is not the practice to advert to terms of years on 
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a marriage settlement, or on a deTdiition .from 
ancestor to heir> although no doubt that may hue- 
been don^ and with propridjjr^ in some ps|irti€ular 
cases. It is very rare indeed^ that upon a marri«« 
age the title is investigated. In ninetj-nine cases 
out of a hundred the parties take up the titld 
with the settlement^ convejance^ or wiU> under 
which the husband or wife immediately claims. 
This is a fact. In my own experience I recollect 
very few instances where the title was inyesti- 
gated, and those were upon the marriages of 
persons of consequence ; and I do dot remember 
a sii^le case in which a new assignment was 
taken^ or a declaration of trust made of a term 
before assigned to attend the inheritance. At the 
time of the settlement, a fraud by the husbaiid 
in not contemplated. No purchaser or mort«e 
gi^ee would accept the title without inquiring 
for a settlement ; and as the wife would, in most 
cases, be entitled to dower if there was no settle-* 
asent, her concurrence in a fine would be te-* 
quired, and that would at once lead to a disco-, 
yery of the settlement Neith^ is it usual to 
deliver to the trustees of a marriage settlement 
the deeds relating to the term. Such a thing 
was, I believe, never done. The tenant for life, 
it is settled, is entitled to the custody of the deeds*- 
The trustees have merely the custody of one part 
of the settlement. 



If .fi's lieir was entitled, to the benefit of the 
term in 1820 j when he made the settlement^ cair 
the execution of the settlemcpst deprive him of its 
aid ? Is the act inconsistent with the existence of 
the term ? Was it not declared to attend the in*^ 
heritance, and to be in trust for B, his heirs and 
assigns f Suppose the heir^ as is usiial^ to take 
a lifcpcstate under the settlement^ and to be ia 
of the old use; can it be contended^ that this 
proportion of the old use is inconsistent with the 
title of the trustee^ although the latter was con- 
sistent with the use in fee in. the heir ? Why. 
should an act be done to recognize the term I- 
The assignment of the term to attend the inherit" 
aiice speaks at all times^ whilst the possession is 
consistent with the title of the trustee of the 
term. The universal practice^ not to require 
assignments of attendant term on descents or set- 
tlements^, proves unequivocally the opinion of the 
profession^ that the possession of the heir and of 
the persons claiming under the settlement^ is ia 
law the possession of the trustee of the term. 
Length of time in this case is unimportant If 
we alter the above dates^ and state J?*s purchase 
to beJn 1800^ his death in 1805^ and the settle- 
ment in 1810> the principle is precisely the saine ; 
and it would startle most men to hear^ that be- 
cause the term had not been recognized sinpeit's 
assignment in J810> a surrender of it may be 
presumed. 
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If, however^ the term k, as I strongly submit 
to you it is^ a subsisting interest after the set- 
tlement^ let us suppose the Iife*6state of ^'s 
heir under the settleiAent to be ! sold inkmedi*^ 
ately after wardsj \vithoUt the purchaser's takiIlg^ 
an assignment of the term^ — Does this let iii 
the presumption of the surrender of the term'^' 
Now the teirm, I must repeat^ was assigned to^ 
attend the inheritance, and in trust for S, his 
heirs and assigns. If the possession of the heir 
and his family under the settlement was not ad-- 
verse to the title of the termor^ how could the 
title of the purchaser be so ? The term is a btoe- 
fit^ originally assigned as such/ and not an iH-- 
cumbrance. A man should at least reject a* 
benefit^ or act inconsistently with the intention^ 
of the person bestowing it^ before he is presumed^ 
to repudiate it. The events if the event is to be 
lo6ked at^ upon which this question hinges^) 
shews that he required the protection of the termr 
more than any of the former owners ; and if his ; 
acts are to be adverted to^ we shall find him 
anxiously obtaining a further assignment of the 
term. For let us further suppose^ that B's heir^ 
before his settlement^ confessed ajudgn^entwhich^ 
was not satisfied^ and.thiat the purchaser bought 
without notice of. it ; and when he did discover 
it^ procured an assignment of the term to a. new 
trustee^ and set up the term a^ a defened against 
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an execution upon the j advent. Unless the 
presufiiption of the surrender is an inevitable 
cdnclmion from the fact of the purchase, it 
must be mdmitted^ that there is no ground to 
presume a surrender. But can it possibl j be laid 
down as a ruk^ that every attendant term must 
be presumed to be surrendered i^insl; a purchaser 
who does not take an assignment of the term^ or 
a declaration of the trust of it at the time he 
purchased. Why should he do so^ whilst his 
possession is Consistent with the title of the t^mor> 
and expressly within the limits of the original 
trust ? Would not an assignment^ a week^ or a 
months or a year afterwards^ beforfe any adverse 
claimant appeared^ be sufficient to keep the term 
on foot? If sOj^jf^hen, at what precise n^bment 
does the presumption arise ? 

Where an easement^ for example^ is enjoyed, 
or having been enjoyed, is discontinued to be 
used, the user or nonuser forcibly lets in the 
presumption of a grant in the one case, and a sur- 
render in the other. But there the act speaks for 
itself. The whole argument in my case is, that 
there is a continued eiyoyment under the origi" 
nal trusts, which embrace all the persons who 
have successively eiyoyed the estate. Therefore, 
as an enjoyment of the easement would of itself, 
i^ithout any further assertion of right or declara-* 
tion, exclude the presumption of a surrender ; so 
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het% the continued enjoyment must have the same 
operation. 

Does then the appearance of the adverse 
claimant weaken the purchaser's case? So far 
from it^ that in the great majority of the imsea in 
the booksj the protection was not sought for until 
the necessity for it appeared. Equity does not re* 
gard notice at the time of getting in the term . The 
notice to operate must be fixed upon the party at 
the time of the. completion of the purchase. 
Equity too will assist a purchaser where he has 
not got an assignment of the term^^ but has the 
better title to it. At law^ as I have already 
observed^ the term is a term in gross^ and the 
courts of law ought not to enter into a consider^* 
ation of the equities of the parties ; because they 
have not the necessary machinery to enable them 
to cQme to a due conclusion on the equitable 
rights. It has been decided in equity^ that if a 
mortgagor^ after a defective mortgage in fee,' 
confess a judgment^ the judgment creditor>a]« 
though he has the legal title> shall be postponed 
to/ the mortgagee, (aj So it has been held Y^^J 
that a prior mortgagee^ havinga subsequent judg^ 
ment^ may tack the judgment to the mortgage; 



(a) Burgh V. Fiancis, 1 P. Wms. 279, cited. 
(h) Anon, 2 Ves. 663. Brace v. Duchess of Marlhorongb, 
:^ P, Wms, 491. 
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but a prior judgment creditor^ getting a subse- 
quent mortgage^ cannot do so ; because thejudg" 
ment is not a specific lien upon those lands, 
that is^ he does not go on the security^ he has not 
trusted to the credit of the estate. A judgment 
creditor^ therefore^ does not^ in equity^ stand oa 
the same footing with a purchaser of the estate 
itself. . In a case (c) where there was> 1 • ail act 
of bankruptcy by A ; 2. a settlement for valu«» 
able consideration by him^ without notice to the 
parties of the act of bankruptcy ; and^ 3. a com- 
missipn against him ;— although the commissioo; 
overreached the settlement^ yet the persons claiokr 
ing under itj were held tO be entitled to. the 
benefit of an outstanding term created prior .to 
the bankruptcy. 

These cases show the rules of equity^ which 
flow from the anxiety of the court to strengthea 
the title and protect the possession of purchasers ; 
but if at law^ the outstanding term is to be prer* 
sumed to be surrendered^ they- will no long^ 
afford any protection to^ purchasers. 

Somestressj in favour of the presumption^ has: 
been laid on two circumstances ; the one^ that the 
estate has been quietly enjoyed ; the other^ that the: 
deeds relating to the term are in the hands of the 
owner of the estate. The first circumstance I have 
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(c) Wilker p. Bodington, 2 Vera. 599. • 
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already endeavoured to proTei is.agaiost the pfe« r 
sumption of a surrender. The latter can never ope- . 
rate in favour of the preemptions unless the courts ; 
of law deny the povtrer of a man to keepan attep-. 
dant term in a trustee and the deeds in hjs own 
possession. There is no case in which, tha tru&*^ 
tee of the term keeps the deeds. They form, part 
of the muniments of tltle> and are kept as such^ 
by the owner of the fee. If it be necessary upon 
a sale to covenant for their production^ by whom 
but the owner should the covenant be entered' 
into ? And the covenant should of course be 
entered into by the person holding, the deeds. 
The trustee of the term^ if even the deeds were 
deposited with him^ could not be compelled^ and 
would not be advised to covenant for the pro- 
duction of them. Besides^ the case of Poe v» 
Scott^ which will be referred to presently^ fully, 
answers that objection. That the judgment credi- 
tor has not the possession of the deeds^ and there- 
fore the surrender^ if there be one^ is not likely to 
be in his hands^ cannot surely be a ground to pre- 
sume that there actually is such a surrender. If the 
judgment creditor has the better equity* which is 
the true inquiry in these. cases* he may file a bill 
against the purchaser* who would be compelled 
to answer* whether therd was a surrender or.not« * 
Suppose that the assignment* . when it is 
taken> is ii^ade* not by the original trustee* who 
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if dead^ but hj bus soiij wbo has regularly take^ 
out addaitiktvatioQ to him^-^Does that w^kcn 
the case? Certainly the adaiiDistrator could 
not know that his fadier had not surrendered 
the term ia his iifetame ; but he was more likely 
tO' fcacgiir the fact than any other person. For 
the family solicitor would of course peruse the 
deed on his behalf^ and if a surrender had been 
made of the ternA^ which probably would have 
paiBsed through his offiiee^ he would not have 
suffered the son, as administrator, to execute an 
assignment of iL Besides, if some deed is^ in the 
absence of all evidence of it's actual execution, 
to^be presumed, why should not a new assignment 
to attend be presumed, if that were necessary to^ 
support the purchaser's title, rather than a sur- 
render, which would operate to defeat it. For 
his possession, I repeat, was consistent with the 
term, arnd he trusted his money on the security 
of the estate itself, which the judgment creditor 
did hot 

Fifteen years ago, it was, as you are aware, 
very much the practice, to leave terms already as- 
signed to attend the inheritance, in the original 
trustees, and to be satisfied with a general decla- 
ration of trust of all attendant terms. It never 
occurred to the highly respectable persons by 
whom that practice was adopted, that a surrender 
of the terms could be presumed. It were diffir 
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ciilt t6 contind, that ^iiere general d^lmdtifm 
is jsufficient to keiep the term alWe; if without it 
the presumption of it's starneiider ^rould be Itb in. 
The trustee of the terai> by fbiice of tbe'odginid. 
tru^t, becomes^ without any fui^tbeir dedacatibn^ a 
trustee for the purchaser. Now^ 16 the trust he m 
trust for the purchaser, aiid the latteb do no act 
amounting; to< a disclaimer of the benefit of thq 
trusf^ how'can it vaiy his rights, that be neg«» 
letted to redeclace that which has a1rea%. been* 
expressly declaredv viz. that the trustee shouldt 
bold the term f(^r the original owner, his heira 
and assigns, and' to attend the inh^itanee. 

Lord Hardwieke, in Wille«igbby v. Willough-' 
by, enters rery fiilly into tbk do<^trine. He ad*< 
mittedl, that where an old term has been assigned^ 
upon aA express trust to attend the inheril^nce a^ 
settled' by eueh a deed, and the cooyeyander id 
satisfied liiat the uses of the inheritancebaveneVi^ 
been barred 'till the new purchase or settlement i^ 
made> he may Tery safely rely upon it, because the 
Tory assignment carries notice of the old uses ; tis^, 
where the assignment has been generally in trustf 
to attend the inheritance, and the parties approve 
of the old trustees, they may entirely rely upon iti' 
especially in the case of a purchase, where the 
title deeds always are or ought to betaken in : fc^r 
if he has the creation and the assignment of the 
term in his own bands;, no use can be natade of it 
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against him:; 1 Term Rep. 772. Lord Hard- 
wicke tints ' states cases in which terms may be 
safely left in the original trustees ; but it never 
occulted to him^ that the circumstance of so leav- 
ing them would let in the presumption that they 
vrere surrendered. 

It is said^ that this doctrine withdraws a large 
portion of the real property in the kingdom from 
the jurisdiction of the courts of common law/ 
Tbat> however^ is not so ; because the title of the 
termor is the legal oqe/and therefore those courts, 
in such cases^ decide upon the legal title, which 
only is within their province. The term is set 
up, not in bar of the jurisdiction over the pro- 
perty, but in consequence of the rule of the court 
itself, which forbids an equitable tienant.to re* 
cover against the legal title. If even the doctrine 
had the supposed operation, that would depend 
upon the law of the land, and if it required alter-- 
ation, should be altered by the legislature. But 
the courts of liaw have been so anxious to support 
attendant terms, that it has been settled ever since 
the reign bf Charles the Second, that such a term 
shall not be barred, even by a fine levied by the 
owner of the fee, against the intention of the 
conusor : because such an owner of the inherit- 
ance must be taken ai tenant at will to his tras- 
<tee, and tiien his possession is the possession of 
the trustee, 1 Ventr. 83 ; g Ventr. 329; I Sid. 
460. 
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Mr. Justice Biiller observed^ iti Doe v. Pegge> 
1 T. Rep. 760^ n. that so long ago as the time of 
Justice 6undry> when an outstanding satisfied 
term was oflTered as a bar to the plaintifi^s recovery, 
that judge refused to admit it, saying, that there 
was DO use in taking an outstanding term but for 
the sake of the conveyander's pockety since which 
ttmcj Mr. Justice Buller added, it has been the 
uniform practice, that if the plaintiff be entitled 
to the beneficial interest, he shall recover the pos- 
session. It does not apptor in what case Mr. 
Justice Gundry made this sweeping observation. 
It is, however, not law at this day, and indeed 
never was to the extent in which it was laid 
down ; and Mr. Justice Buller lived to see the 
law on this subject restored, and his own opi- 
nions overruled ; see Doe p. Staple, 2 Term Rep. 
684. In the same case of Doe and Pe^e, Lord 
Mansfield observed, that trusts are a mode of 
conveyance peculiar to this country. In all 
other countries, the person intitled has the right 
and possession to himself; but in England, 
estates are vested in trustees, on whose death it 
becomes difficult to find out their representa*' 
tives, and the owner cannot get a complete title. 
If it were necessary to take assignments of satis* 
iied terms, terribk inconveniences would ensue 
from the representatives of the trustees not. being 
to be found. Sir Edw, Northey's cjerk was 
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trasteeof near batf of the gteAt estates in the 
kingdoin. On hi« death it was not known who 
was his heir or relative. So that^ where a trust 
t^ria is a mere matter of form^ and the deeds mere 
muniments of another's estate^ it shall not be set 
li^ against th« real owner. It must excite sur- 
prisef^ that Lotd Mansfield shottid have imag;ia^> 
Uktt mky riite^ whose tendency it w^as to subvert 
wbat was peculiar to this country, could long 
subsist whilst the peculiarity itself was allowed 
ta exist. As well might you admit the rulewbich 
excludes &e half blood ; and yet^ in the face^of 
cxmtrary evidence, presume thai a brodier of the 
half blood proceeded from the same couple^ c^ 
andestors as the person last set9od* Is tise whel^ 
sjpstem-of trusts tot be subverted, because some- 
times an obscure trustee dies without relations ? 
Or is the legal eiAate to subskt ornot, lieeording 
to tlie expense which a reconveyance may occa- 
sion in any given case? This doctrine never 
oiKiid stand tif^ test of an accurate inv^tigation,. 
aiid ^bas leng since been overruled. They wlio-have 
best sndcfstoodtfai^doctrifKsof equity havepower* 
fiilfy deprecaledilbeir adoption by courts of law. 

Ill CkNMteitle V. Morgan, 1 Term Rep. 755^ 
a mortgage for 999 years was made In 1761 by 
Jones, t^ owner of tfae fee. In 17£7, Jones 
naade a mortgage in fee to Morgan ; and in J^ily 
H69, he piade a mortgage in fee to anoUier per- 



'son. In 1768j the 999 yesars term wa$ assigned 
to a trustee for Jones^ and tO attend the inherit- 
ance. The first mortgage in fee was before that 
assignment^ and the last oiter it. In December 
1769^ lie made a mortgage in fee to Spr%g/9|)4 
the term of 999 years wastissiglied to a trustee for 
Spngg, and he wais allowed to recover in c^ct- 
. ment, on the demise of his trustee, agaimt the t|V90 
prior mortgagees ia fee; although it was spe- 
ciously argued, that if, previous to the convey*^ 
ance in 1769 to Sprigg, the defendailts had 
brought ejectrfients upon their mpr^ge^^ nd- 
ther Jones nor his trustee cQuld hare let up this 
term as a bar to their ejeetipeot ; and that> |f 
Jones himself could not set up the term, it seems 
to be absurd to say that those wbo.qlaim qnd^r 
him can, for tliey caonot elaim a grc^ater ^stafe 
than he had.. But this argument did not prevail, 
although Mr, Justice BuUer did not put tl^e 
decision on the right grounds. The oase is an 
authority for my position. It decides ckarly, 
tiiat a swrrender of the term cannot be pr^sume^^ 
on the ground that the first mortgagee did npt 
take an assignment or a de<rlaration of trust of it. 
A secbi«i mortgagee, ther^fiu'e, procuripg an as- 
signment of the term, must jMrevatl at ItfWj ancl 
also in equity, unless he had notice at the time he 
advanced his money of the first mortgage. , 
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In Doe r. Staple^ 2 Term Rep. 696, Lord 
Kenybn, C. J. said, that he extremely approved 
of what was said by Lord Mansfield in the case 
of Lade v. Holford, that he would not suffer a 
plaintiff in ejectment to be nonsuited by a t^m 
standing out in his own trustee, or a satisfied 
term set up by a mortgagor against a mortgagee^ 
but would direct a jury to presume a surrender. 
He added, *' I much approve of that ; and where 
a surrender is presumed, there is an end of the 
legal title created by the term/' 

In Doc V. Sybourn, 7 Term Rep. 2, the same 
learned Judge said, that in all cases where trus- 
tees ought to convey to the beneficial owner, he 
- would leave it to the jury to presume where such 
a piresumption ifiight reasondbly he made, that 
they had conveyed accordingly, in order to pre-- 
vent a just title from being defeated by a mere 
. matter of form, (a) 

Now these rules> it will be observed^ are 
not in favour of presuming a surrender of a 
term expressly assigned to attend the inherit- 
ance, against a purchaser. The doctrine, that a 
mortgagor shall not set up an attendant term 
against the mortgagee, does not warrant the pre- 
sumption of a surrender in this case. In the 

— , ^ 

(a) And see Goodtitle v. Jones, 7 Term Rep. 47; Hoe r. 
Beade, 8 Term Rep. 118. 
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former case^ there are only tbe rights of the 
mortgagor and mortgagee still in question, and 
the presumption is made in favour of the mort* 
gagee. The claim of a third person does not 
interyene. But does it follow that a ^ surrender 
should be presumed^ not as between the mort- 
gager and mortgagee^ but as between two inno- 
cent mortgagees, both claiming imder the same 
mortgagor, where one, after the execution of both 
of the mortgages, has obtained an asisignment of 
the term ? Why is he to be excluded from: the 
benefit of his diligence ? Why is this plank in 
.the shipwreck to be taken from him ? The doe- 
trine can with much less propriety be. applied 
• where the person who has obtained an assignment 
of the; term is an actual purchaser of the: estate, 
i whilst the person whom he seeks: to exclude by 
the term is a mere judgment creditor, having only 
a general lien over all the seller's property, and 
who perhap» siiffisred the judgment to remain 
dormant many years. The objection is not that 
; a surrender cannot be. presumed agaiqst an owner 
of ike. inheritance, but that the presumption ought 
not to be made against a purchaser of the ia- 
. l^ritance, where the . contest is between him and 
incumbrancers claiming under the seller, but of 
whose claims he had not notice. Even the case of 
Goodtitle v. Morgan, in the decision of which 
vMr. Justice Buller concurred, proves that the mere 
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-cifcumstahce of executing^ mortgages wilhout.as- 
signiBg the terin^ does not let in tlie presumption 
of a surrender against a subsequent mortgagee 
mrlio talies an assignment of the term. . Upon 
prniciple^ it seems impossible to contend^ that the 
-circumstance of the last mortgagee's not proctiiv 
iog the assignment at the yery moment he ad- 
vances themoney^ can let in the presumption of a 
surrender. 

The rule^ that where trustee ought to comrey 
to the beneficial owner> a jury miay presume such 
a conveyance^ in order to prevent a just title fram 
being defeated by a mere matter of form^ is not 
'dfflsied to be a wise one ; but it does not apply to 
ihe case under discussion : for^ in this case^ the 
trustees ought not to surrender the term ; to do 
BOf would be to commit a breach of trust ; and 
tbe presumption^ if it is made^ has not the merit 
of preventing a just title frmn being defeated by 
ia mere niafter of form> but lets ia one title to the 
destruction of another^ where the eqvitUs are at 
least equal : for if die subsequent purdmser has 
not equal equitt/ with die prior incumbrancer^ 
equity itself will deprive him of the protectiofi of 
the legal term^ where it is beyond dispute «i 
existing one. 

The case of Ke^oe v. Deardon^ 8 East^ @48^ 
proves^ that possession^ where it is consistent with 
the title of a trustee^ cannot be deemed adverse to 
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it^ and tliat no ptesumption of a surrender shall 
b^ made contrary to an eatress trust. This proves 
both the propositions in the ease under discttssixm. 
Possession is certainly evid^ice of titk, ^but it \% 
liot etidenee of the quality of tbe title, it doeisr 
siot proTe^ -whether you are seised in fee^ or faotTei 
atttere diattel interest; nor does it proves fvrhe^ 
ther your title is legal or equitable. And there^' 
fore possession may always be shown to'becon-' 
sistent with the title of a trustee of an attendant 
t&rtti: -' (So where there is»s(n express trust to 
i^taid the infaeritamee^ a surrender of die tern 
AouM never ^be presumed where the rights of 
lSl6 ct^Pdiqut trusi are ncrt invaded by tbetriistee, 
bjHA th^ bestui que irUst -In/R Aone tto aet to dis«- 
arrow his right to the trust of the term. 

The <iase of Doe v, Sebtt, >! East, 478, u a 

* 

stirofigaUthotity against the doctrine d^ presiimp^ 
t^n. In I ^7> * Lord Oxford executed n mofU 
gage far a term-li^f one thousand years* In 1751/ 
Lord Oxford executed a marriage settlem^it, 
V^heireid it was stated/ timt STOOOlv part of the 
kdy's ^RortCine, wa^ to \pe ftppUed to the discharge 
of themor^ge, sinee fh^tt^Hie no mention was 
made of ^iti nor was there aiiy^ther evidence of 
it's existence, lill, in a mortgage deed of the 3d 
of ©ec. 1803, this term, together with another 
6utstantding term of 1709, was assigned to seetirc^ 
the mortgage money. It was insisted, that a w r^ 
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render of the term ought to be presuiticd^ on two 
grounds : 1st, The recital in the deed of 1751^ 
that there was an adequate sum to be applied in- 
discharge of the mortgage^ and no evidence of 
the term's. having been acted upon or recognized 
from that period until 1802^ when it was assigned 
as an outstanding term : and^ 2ndly> the posses* 
sion of the deed ifself by Lord Oxford^ the owner 
of the inheritance^ which could not have happened; 
unless the mortgage had been paid off.; The learned 
judge who tried the cause^ held that^ although 
Bo.notice had been taken of the term from 1751 
'till 1802^ yet the owner of the inheritance haying 
then joined with the representatives of the termors 
in executing a deed^ in which it was recited that 
the term had not been surrendered^ he thought 
that a surrender could not be presumed* The 
Court of King's Bench were of the same opi- 
nion. — Lord EUenborough^ C. J. said^ that there 
was no purpose of justice to be answered by pre- 
suming a surrender in this case ; nor was it for 
the interest of the owner of the inheriti^nce to 
have such a presumption made. It might . haye 
been his intention to keep alive the term^ and to 
have it assigned to a trustee to attend the inheritr 
ance. 

Now this case went much further than it is 
necessary for me to push the doctrine in the case 
under discussion. In 1751 ;» a sum was appro-f 
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pTiated to discharge the incumbrance ; and ks 
the deeds were in Lord Oxford's possession^ the 
mortgage must have been paid off. The te^m 
had not been assigned to attend the inheritance^ 
anfd therefore, for fiftj-one years^ the period be- 
tween 1751 and 1803^ the term was an incum" 
brance, and not a benefit ; and yet the assign- 
ment of 180@ was held to be evidence against a 
surrender. Why was it stronger evidence than 
the assignment of the term in trust for the pur* 
chaser in my case ? There^ too, the term had been 
assigned to attend the inheritance, and therefore 
the possession was consistent with the express 
trust of the term; whereas, in Lord Oxford's 
case, the freeholder's possession was only con- 
sistent with the legal title in the morlgageey 
under the equitable rule, that the mortgagee, 
when paid off, became a trustee for the owner of 
the inheritance. It is said, however, that there 
it was for the benefit of the owner that the term 
should be kept on foot. What circumstance, in 
the supposed case, required that the term should 
be presumed to be surrendered ? Was not the 
purchaser the owner of the estate ? and . was it 
not for his benefit that the term should be 
deemed a subsisting interest ? 

Lord Eldon's opinion does not accord with 
the doctrine of presuming surrenders of attend- 
ant terms. In Evans v. Bicknell, 6 Yes. 184, 



30- 

wiiicli was decided iaJSM^ titftCl^rned Jiiige 
ebieryed^ that it seemed td him rather surprisitt^^ 
if he might prestioe ta say so^ that Lord Mans^ 
field> who' coniBurced vrilh Mr. Justice Bulki* in 
a great many of these eqtdtable {)f ineiple^ ia a 
court of law> should not have attended 1o these 
distanotioris^ wfaibh perhaps likriU be (busd in the 
ifiery principles upon which Che Court of Chant 
^ery: exists. Titles to piroperty meff possibly be 
£aiuiKl to be very considerably shaken by tibie 
doctrine of the Court of Kind's Bench as fo 
satii$fied terms. The law as to that here ts^ tbat 
a second mortgagee havii^ noi notice of the first 
mortgage^ if he can get in a satisfied tei'm^ would 
do that which is the true ground of the dlecisioni 
thougb it is not put upon that by Mr. Justice 
BttUer; he would^ as in conseienee ha migbti 
get the legal eirtate> and by viftUe of that pro>- 
teet his estate against the first mortgagee having 
got a prior title> the conscience being equal he* 
tween the parties. When once it is said at lawi that 
a satisfied term should not be set up in ejectment; 
the whole security of that title is destroyed ; and 
therefore, even with the modem correction that 
doctrine has received in the late cases^ which is> 
that you may set up the term^ though satisfied^ 
and put it as a question to the j ury> whether an 
assignmefit is to be presumed ; it seemed to his 
lordship very dangerous between purchasers^ and 
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th^ leanii^ of tbe couft ougbi to be» dwit it was 
not assigned : and he fully concurred with Lord 
Kenyon^ (hat it is not fit for a judge to teli a jury 
tjieff are to presume a term assigned, because it 
is saiiffied ; butt there aught to be some dealitig. 
upon it, or you take from a purchaser the effiecta 
of his: diligence in having got in the legal estate,, 
to the benefit of which he is entitled. Then sup- 
pose the law takes upon itself to decide the ques- 
tion between purchasers upon this subject^ can it- 
decide upon the same rules as courts of equity,, 
as upon the question of notice ? It will be said^ 
lipon this doctrine^ a court of equity does inquire^ 
into this, and it is a rule of. property in equity; 
and therefore ought to be a rule of property at 
law* But how has it become a rule of property 
in equity ? In equity, the first mortgi^ee moy 
ask the second whether he had notice. If that 
defendant positively denies notice, and one wilr* 
ness only is produced to the fact of notice, if the 
denial is as positive as the assertion^ and there is,* 
nothing more in the case, a court of equity will 
not take the benefit of the term from the second 
mortgagee^ placing as much reliance on the eon* 
science of the defendant as on the testimony of a. 
single witness, without some circumstonces at<^ 
taching a superior degree of credit to the lajtter»: 
It is impossible, therefore, that the rule of pro- 
perty can be said to be the same ajs at law^ and if 
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it standa upod different principles^ in fact^ it 19 
perfectly different. 

In Maundrell x;. Maundrell^ 10 Yes. 246^ 
inrhich was decided io 1804^ the question arose, 
whether a purchaser could protect himself 
against dower, by a prior term of years, unless 
it was actually assigned to a trustee for him ; and 
the Lord Chancellor ultimately decided that he 
could not ; because such had been considered the 
general rule ; but his lordship, upon principie, 
thought that the purchaser would, as in other 
eases, bcentitled to the benefit of the term> with-* 
out an actual assignment. He said, that he 
doubted whether it was possible, upon principle,, 
to say the assignment of a term, that has been 
once assigned' to attend the inheritance, is neces- 
sary from time to time, whenever that inheritance 
is made the subject of purchase. , 10 Yes. 259^ 
and see p. 269. 

The opinion of the Lord Chancellor there- 
fore is, that an : assignment of the term is not 
necessary upon every new purqhase ; and this is 
a powerful authority against the presumption 
of a surrender, on the mere ground that the 
term has been left . undisturbed. Maundrell v^ 
Maundrell, is not an authority requiring an as- ' 
signment in every > case . upon every new pur- 
chase ; but whilst it establishes the necessity of 
an actual assignment, in order to bar dower^ is a 
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grave authority fDr the continued existenee of 
the term in other eases^ although it is left in tht 
name of the original trustee. ; ' 

In the ' late case of Doe on the demise of 
Burdett v. Wright, B. R. T- T. 1819, a terni 
assigned in 1735, to raise an annuity, and sub- 
ject thereto to attend the inheritance, was pre-^ 
Buraed to be surrendered. -No ^act bad been 
done to istcknowledge the term, except that, upod 
a sale in 1801 of a small part of the estate^ for 
redeeming the land-tax^ the owner had cove- 
nanted to produce to the purchaser the deed^ 
creating and assigning the term. There, hOw* 
ever, the ejectment was by a person claiming as 
heir^ against a person who claimed also as heir. ^ 

But in the cases of Doe v* Hilder> and Doe 
v. Stace, B.R. (a) which were decided after^ 



(a) Another question of great importance arose in these 
causes, which it became unnecessary to decide, viz, whether 
the Statute of Frauds enabled a judgment creditor, under an 
elegit, to take the term in execution. The statute, it is dc* 
cided, did not intend to place the right of the creditor on the 
same footing against an equitable as against a legal estate; 
and it does not enable him to take in execution an equity of 
redemption, or a trust in a leasehold. Now, every attendant 
term is at law a chattel real— a term in gross, and therefore 
cannot be taken in execution for the debt of the Cestui que 
trust. The legislature never intended to reduce a fee simple 
estate with ap attendant (erm^ to a level with a chattel in* 
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wardi. in the same term^ it appeared*^ that the 
Bf^ctmtPi was brought by a judgment creditpfi 
who had . iasued an elegit against Richard New** 
99aa» Ijl 176@ a regular mortgitge term of one 
A^lisaxid ^ears vtBs created by Francis Hare 
Naylor^ the owner of the fee^ and several further 
charges vf^e made previously to aod in th^ year 
1770. In I771> Naylor devised the estate to 
trustees to selL In 1779> they sold and con- 
veyed to John Newman in fee^ and the one 
thousand yearsVterm was in consideration of thq 
payment of the mortgage-money assigned hy n 
iq^ate . deed (7th October, 1779) to a Mr, 
Denmao* hjs (Executors, administrators , itndi 
^i^godj '^in trust for the said John Newman, fct'K 
hHts and aeiigns, and to be assigned, conveyed^ 
994 disponed of as he or they should direct and 
appoint. And in the meantime, and until such 



terest, and to giye the right of execution as if it were a chattel 
interest, where under the same circumstances a mere chattel 
interest would not be within the statute. The act in all it's 
provisions is inaccurately framed, and it is not desirable that 
another new construction should at this day be given to it. 
A term outstanding has always been considered to protect 
against judgments ; but if the construction above alluded to 
wer^ to prevail, it would be necessary to search for judgments 
in every case, in order to ascertain whether any writ of exe- 
cution had issued, or rather the term would be no protection, 
because it could not be discovered whether a writ had issued. 
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appotntinefit, to attend and wait upon the free^ 
hoi4 and inheritance of the same premises/' to 
protect the same against mesne incumbrances* 
In October^ 1790^ John Newman died intestate^ 
leaving Richard his brother and heir. In No- 
Teraber^ 1797, Richard died^ leaving Richard^ 
liis soa^ his heir^ thai a minor. On 23d August^ 
1808^ the l|ist named Richard gave a warrant of 
i^orney to the lessor of the plaintiff to enter up 
judgment for 4000/. which was immediately 
done* In 1810, Mr. Denman, the trustee of the 
teem, died intestate, leaving John Denman, his 
fOfi and next of kin. In Oct. 1814, Richard 
NcSwinan, on his marriage, settled the estate to 
the use of hi^iself for life^ with remainder over 
in strict settlement. In June, 1816, he sold and 
^onweyed his life-estate to liis moth^, and she 
jievised the estates to die persons under whom the 
defendant claimed as tenant. In 1817, the 
lessor of the plamtiff issued an elegit, without 
having revived the judgment, and had an inquisi- 
tion taken thereon, which was set aside for irregu- 
larity. In 1 8 1 8, he revived the j udgment by scire 
facias, and issued an elegit ; and on ISth March, 
1818, an inquisition was taken thereon, and then 
the ejectment was bjrou^t. On 1 7th March, IS 1 9, 
(after the commencement of the ejectment,) John 
Denman, as the son and next of kin of Mr« Den*- , 
man, took out letters of administration to him, 

p3 



36 

and by a deed^ dated the 19th of the same montfaj 
he^ by the direction of the devisees of .the pur* 
chaser/ in* the usual and regular way^ assigned the 
term to a trustee for them, and to attend the in- 
heritance« The deed creating the term was pro^ 
duced hy a purchaser of the largest part in 
value of the estate comprised in it. The deed 
assigning the term to attend, on the purchase btf. 
Mr. J^ewman in 1779, and the last deed of as* 
signment, were produced hy the defendants. The 
learned Judge thought, that the question as to a 
surrender ought to go to a jury. His lordship 
told them, that it seem^ed to him, that as the 
trustee was appointed forty years ago, and had 
never done any act, but that the party who was 
beneficially . interested had always acted on the 
property, he (the learned Judge) could not con* 
sider an administration taken out but a week 
before the assignment as at all effective ; that he 
considered to be done merely for the purpose of 
setting up this old term to defeat the plaintiff; 
and under such circumstances, he should leave it 
to them to presume it had been surrendered^ 
which, according to the learned Judge's report, 
the jury expressly said they did. The Court 
of King's Bench, after hearing the case argued 
at considerable length, and taking time to con«f 
sider, confirmed the learned Judge's directiob. 
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Lord Chief Justice Abbott delivered tbe foK 
lowing judgment^ according to the Shorthand- 
writer's note : — 

^^ This was an action of ejectment, tried be- 
fore my brother Park, at the last assizes for the 
county of Sussex. The title of the lessor, for the 
plaintiff, was upon a judgment recovered in the 
year 1808, against Richard Newman, for 8000/. 
and a writ of elegit and inquisition thereupon in 
the year 1818, finding Richard Newman seised 
in fee of the premises in question. It was fur- 
ther proved, that the defendant occupied the 
land as a tenant, and had declared, that he con* 
sidered it to belong to Richard Newman, and 
had delivered to him a notice of a judgmeiit 
received in June, 1818, from the lessor of the 
plaintiff. On the part of the defendant it was 
proved, that on the 23rd of June, 1762» Francis 
Hare Naylor had conveyed the premises in ques- 
tion, inter alia, to Thomas Carter, for a term 
of one thousand years, by way of mortgage, for 
securing the sum of 6000/. That in the year 
1779, the mortgage was paid off, and deeds were 
then executed; whereby in effect the term was 
assigned to William Denman in trust for John 
Newman, a purchaser of the premises, and to 
attiMid the. inheritance : That in thejnonth of 
October, 1814, the said Richard Newinati, to 
yffkomthe premises. had descended from the pur- 
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chaser, Jobo NeWjnin, made n settlement Upon 
liiff intended utiavriage ; whereby he conveyed the 
premises to trustees and their heirs> to the uefe of 
biinielf for Hfe; with a reiiiainder to his intended 
wife for life> remainder to the issue of the marri* 
age, and rerersion to himself in fee : That in the 
yc^r 1816> the said Richard Newman conveyed 
his life estate to Sarah Newman^ the mother of 
Richard^ bm a security for 1 162/. which appears 
to have been money then due from him to her i 
That Mrs. Newman the mother died in the year 
1817^ having previously devised her interest Ui 
some other relations : That William Denman^ to 
whom the term had beei^ assigned in trust to 
tittend the inheritance as afores&id^ died about 
fbfir years ago^ and on the Idth of Mairch last 
his sdn took out administration td him^ and ex^ 
euted a deed purporting to be an assignment of 
the term^ to a person therein named^ in trust for 
the devisees of Mrs. Newman the mother. Upoii 
this evidetice^ two questions were inade at the teial^ 
•^Firstj Whether thfe term might be presumed 
to have bean surrendered and merged in the in* 
beritance; and if it might not, then> whether it 
was a trbst within the l(Mi section of the l^atute 
of Frauds^ so as not to stand in the w&yof Ifa^ 
executioii on the: jodgiiient. The learned Jbdge 
Aoiigbl thit 4 <^e iii ^ihich-A July inight:pf6^ 
swue- A: swl^ndeir^ of • ilid tj^m^ andrthd 
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being left to Aeof, tbey founds tltat the term bid 
been surrendered. A motion was afterwards 
made for a nonsuit^ according to kave given by 
the learned Judge. A rule to shew caiise was 
granted^ and the matter was argued before us very 
fully and ably. The same two points were madi^, 
and, with. respect to the Statute of Frauds^ a fur* 
ther point also, it being contended, Urst^ that the 
trust of a term of years is not within the 10th 
section of the statute ; and, secondly, if it be^ 
yet in this particular case the statute would not 
help the plaintiff^ because the termor must be 
considered as a trustee, . not for the debtor, but 
for the devisees of Mrs. Newman, at the time of 
issuing the execution. Upon these points^ bow* 
ever, it is not necessaiy for us to pronounce any 
judgment ; because we are of opinion, that in this 
case the surrender of the term might lawfully and 
reasonably be presumed. It is obvious, that if 
such a surrender had been made> it would not 
probably be in the power of the plaintiff to pro* 
duce it, he being a stranger to the particulars of 
the title which his debtor had in the land. The 
principal ground of objection to the presumptioik 
was, that such a presumption had in no instan^6 
hitherto been made against the ovtaef of the in* 
heritanee, the former instances b^ing (as it was 
said ) all cases of presumption in favour of sue& 
owner. But this propotition appears to b^ 10^ 
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i^X^DSively laid- down : one of the instances, in 
^wbich it has been said that a surrender shall be 
presumed^ is the case of a mortgagor setting up a 
tj^rm against hjs own mortgagee ; and this is said 
generally^ and without distinction between a mort- 
gagee in fee or for years. But if such a term 
,be set up against a mortgagee for years^ and a 
surrender presumed^ the presumption is made a« 
gaipst^ and not in favour of, the owner of the in- 
heritance. It is made against his interest at the 
time of the trial, but in favour of his honesty at 
the time of the mortgage ; for if the term existed at 
the time of the mortgage^ he ought in honesty to 
have secured the benefit of it to the mortgagee at 
that time, and not to have reserved it in his own 
power as an instrument to defeat his mortgage ; 
and upon the same principle, on which a surren« 
tier is presumed in the case of mortgagor and 
'mortgagee, we think it may reasonably be pre- 
sumed in the present case ; though the principle 
is applicable not to the judgment creditor^ but to 
other persons. One of the general grounds of a 
presumption is,Hhe existence of a state of things, 
which may most reasonably be accounted for by 
supposiug the matter presumed. Thus the long 
eBJqytnent-vf a right of way by A to his house 
or close Over the land of B, which is a prejudice 
to the land, ma^jr most reasonably be accounted 
|br by supposing 9^ grant of such :right by the 
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owner of the land ; and if sucb a right appear 
to hnre existed in aQcieitt tii&ea^ a long forbear- 
aaioe to exercise it, wbich must be ineonvenient 
and prejudicial to the owner of the bouse or 
close^ may most reasonably be accounted 'for by 
sof^posing a release of the right. In the first- 
class of casesj therefore^ a grant of the rights and 
ia the latter> a release of it^ is presumed. Where 
a term of years becomes attendant upon the re- 
▼erttml and inheritance, either by operation of 
law^ or by special declaration upon the e:ltiiie«- 
tton of the objects for which it was created^ &e 
eiijoymeDt of the land by the owner of the rever- 
sioii» thus become the ce^tut que trust of the 
termi may be accounted for b^ the union of the 
two <^n£teirs of cestui que fru^t and inheri- 
tor, immI without supposing any suri:enderof the^ 
term; and therefore^ in general, such enjoyment, 
thoogh it may be of very long- oontinuanco, may 
possiUy furnish no ground to presume a ^rren-- 
<ter of the term. But. wbeipe acts are done or 
omitted by the^ owner of the inheritance, and^ 
persons dearling with him as to, the land, whieh 
ofight/ not' reasonably to: be done or omitte^, if; 
the term existed in the hands of a trustee, sind' 
if there do mA appear to be any thing that should 
prevent a farrender from having been made;' iit^ 
sucfa'Cfties,^ tho^tfaingS'done or oautted nmy*mosfr^ 
reasonably be aeco^nted for by nupposing a stir-> 
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render of the term^ and therefore a surrender may 
be presumed r We think there are !(uch things in 
the present case. In thee ^ear 1814^ Richard 
Newman^ the debtor^ and then owner of the in- 
Iseritance^ made a settlement upoh his intended 
marriage^ which took place immediately. Upon 
such an occasion^ the title and title-deeds of thfe 
husband would probably be looked into by pro- 
fessional men on the part of the husband^ at leasts 
if not on the part of the wife also ; -and notwith* 
standing the assertion of one of the learned gen^ 
tinmen who argued this case on the part of the 
d^fendant^ and by whom, we were inforfoed that 
it is not usiiaKon such occasions to takfe any 
notice of an outstanding satisfied term^ we can- 
not forbear thinking that such a term always 
ought to be, and frequently is, in some way 
noticed, either by the deed^ of settlement, or by 
some separate instrument; because, if not no- 
ticed, and the termor not called upon to assign 
the term to the uses of the settlement, nor any 
declaration of trust made of it' to those uses, it 
may af^rward be ifnade an instrument of defeating 
the settlement The title*deeds usually remain 
with the husband, and if he be driven by neces* 
sity to borrow money, he may meet with a lender 
who has no notice of the settlement, and by hand- 
ing over his 4eeda, and obtaining aa assignment 
of the term to him and other conveyances, give Xo 
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hint a title that roust prevail both at law and in 
courts of equity against the settlement The sup- 
posed practice of taking no notice of outstand- 
ing terms on siich an occasion^ appears: to have 
been insiisted upon before Lord Hardwicke, in the 
case of Willoughby v. Willoughby, as applied 
to marriage settlements and purchases. But.that 
very learned Judge^ in giving his judgment in 
that case, says^ he had inquired fof a very learned 
and eminent conveyancer^ and could not find 
that there had been any such general rule : apd 
he afterwards proceeds to say^ ^ Where the 
assignment has been generally in trust to attend 
the inheritance^ and the parties approve of the 
old trustees^ they, may safely rely upoi^ it^ espe- 
cially 'in the case of a purchase or mortgage^ 
where the title-deeds always are^ or ought to be^ 
taken in ; for if he has the creation and assign- 
ment of the term in his own hands^ no use can b^ 
made of it against him. Such instances .as these 
may account for the practice, in many cases, but 
ctanot constitute a general rule/ If in the pre- 
sept case it had appeared that the deeds relatii^ 
to the term were delivered to the trust^s, of the 
tiaarriage settlement as one of the securities for 
the settlement, the ease wojuld have itood otk a 
very different ground. The marriage . settlemieQt, 
however, is not the only occasion on wbieh wjb 
think it may most reasonably be supposed that 
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thisterm^ if existing^ would have been broiigWl 
forward. It appears lliat^ in 1816^ the same 
Richard Newman being then indebted to bif 
mother^ and desirous of giving her security for 
the debt> prevailed upon his wife to join with 
him in conveying to her the ititerest they derived > 
under the sdtlement. Upon this occasion^ an^ 
assignment of the term, or a delivery of the deeds^ 
relating to it^ would un4oubtedly have been most 
important acts 19 "' favour of the mortgagee^ be- 
cause they would have protected tb^ mortgagee 
against any subsequent use of the: term to defeat' 
her mortgage. On both t;hese occasions^ there^ 
fore^ theteim^ if existing^ could ^ ijot have been* 
whqlly disregarded^ without either want of intei*^ 
grity on the part of Richard Newman^ or want of' 
care and caution im the part of'^ the professional 
mai engaged in those transactions. We thiaiB it 
more reasonable to (Nresume a prior surrender ofii 
flie\t^m) than to presume such deficiencies. It* 
c^rtainfy might not unreasomably be left to a jury, 
to tonsider^ to what cause tbey would attribute^ 
tllese omisstofasj and - this was dene at the trial. 
It is true^ that an asngnment of the term was 
tiken in a few days before the trials for the alt 
leged benefit of the le^rtees of the mortgagecj * 
Mrs. Newman^ on whose behalf ^e were in* 
formed the preseut cause was defended. But this^ 
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Ur4j act cwnot be of ftay ayail, and VoAi not Iq 
any presumption. The assignment inras njiade by 
the administrator of the person in whdm the 
term had been vested^ and the administrator 
woald probably be ignorant of any previous sur- 
render made by the intestate. The time for deal- 
ing with , the term on behalf of the mortgagee 
vfBs the date of the mortgage. An actual assign- 
ment of the term is more regarded than it's mere 
quiescent existence. It will defeat the title to 
dower, which it's existence only will not^ accord* 
ing to the case of M aundrell and Maundrell, 
Vesey^ Jun. vol. vii. page 567^ and vol. x. piige 
346, and the cases there cited. These observa^ 
tions respecting the settlement and the mortgage 
receive additional forice from^ the consideration of 
their dates. They were both long subsequent to 
the judgment, and they are the acts of a person 
materially interested in protecting the land from 
the Judgment, and excluding all questions on the 
subject of priority or otherwise ; in the case of 
the settlement, for the sake of his intended wife 
and the issue that he might expect by her ; an4 
in the case of the mortgage, for the ease of the 
mortgagee, to whom he was so nearly related^ .an4 
who also was evidently a favoured creditor. And 
it cannot bo denied, that an actual assignment of 

r 

the ,teric^ would have boeo in many respects ifore 
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^fpimdie k^i^iitsi tU jiidgtatent thtn it's iaere 
e^isiMee; Iri tbe case of the mortgage^ it wcmld 
hd\€ piit'atl erid to all question upon the Statute 
&t Pmuds^ by inaking the termor specificallj a 
titfttM tot tte mortgagee before execution issued^ 
siteording to the case 6f Hunt v. Coles^ I Com. 
'Rep. 3S9. For these reasons we think the rerdict 
-ought ndt to be disturbed^ and the rule must there- 
fore be discharged/' 

You will at once obserrej that this is a 
stronger case in favour of the existence of the 
ferm than that which I haye put for the sake of 
illiistratin^ mj argument. There -^av no cir- 
cumstance which pointedly called for an assign- 
ment of the term before the period when one 
w^s made; Ibr^ as I have already obserTcd^ an 
assignment is^ nerer made by reason of descents or 
of a marriage settlement. Preriously to the sale, 
therefore^ the presumption coutd not on any rea- 
tonable ground be let in ; and if not^ such a pre- 
sumption ought not to have been made at all. 
There could be no doubt which ought to be pre- 
ferred^-^the pnrcbaser, or the judgment creditor. 
The latter obtained his judgment on a warrant 
of attorney^ And slept on bir t^curity for ten years; 
ioB^ never had a specific lien on the estate, but a 
gtneritl security riding over the whole ot the sei« 
lerlBi pfopeHy ;' wlierea^ the pnrdhaser" not onljr 
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bd«i^t die estate* itadf wklioat notiae ot die :iiia 
eumbtttate/ bot had p6%mi»ion of All ihe deedl 
reTatftig M the ttttn, to tbe pdssesi^m of Mrhielt 
he vmi entitled a^ a piii'cfaaMr: Tbil circttin-ii 
^iahie aloBe^ even as betweeii two thorig^geeip of 
the estate itself^ both of diem ^qitally innoceiit; 
trottld give the betted l^igbt to the one boldiog tlto 
deedSi /A;/ As between a purchaser of die e^te 
and a mere judgment creditor, the >#iile' appUol 
with irresistible force/ The purchaaer; therefore; 
clearly had the beit&t equity ; and the presufihp^. 
tion of the stirrenderj wkhout au^^ evidence upon 
which to ground it^ let in the judgment eredn 
tor on tbe estate in the bands of die purchaser^ 
tithougli> lUscordfng to eqcilty and good cmd 
ifcienee> the creditor had no tttle to rank as suchrj 
The presumption too let in the judgment cred& 
tor on the estates provided for the wifts and ehil2 
dren by th0 marriage ^ttleineM; for dieiterm^ 
eoold not bei presumed to be surrend^ed agnnsl 
the purchaser^ and in eiistkice for the btaettvof 
the wife and children. And yat, ^ntlemenitt 
very great practice nevelir kne^ an istttaiice^nil 
attendant term being reassigned ^on a> inarriijge^ 
aad h|ure abffered faundndk of settlteKntk tb be 
executed^ without req^iriilg such^ anc assq;faidtiiit f 

(a) Stanhope v. Earl Verney, 3 Eden« 81. 
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Stbat tbe pMViaiODS inftde for very maoy fium-» 
» teay be de^ly incumbered^ if tbis new.rule is 
to be followed. It will not be conteiided^ that the 
subsequent conduict of the purchaser of the life^ 
ertate ought to affect the wife and children Qf tbe 
idler ; and yet^ it is uttdroiable^ that the t^irctiai-' 
sttnee of tbe purchaser's not takii^ an as^gnment 
of the term was relied upon as a strong ground ia 
favour: of tbe presumption. The assignment was 
made by Denman's administrator^ who was re* 
gularly such as next of kin^ and not a mere stran- 
ger procuring a limited adomiistration de bonis 
nan, for the purpose of assigning the term. 

It is now difficult to say in what cases a term 
can be relied upon ; for the presumption mutt 
have been made with reference fo some period of 
iiilie previously to the purchase by Sarah Newmim. 
It would be dangerous, therefore^ to rely on any 
teem of years which has not on every chapge of 
possession been assigned to a new trurtee ; nor 
vrould it be safe to rely on such a term^ if any of 
the. owners have been m possession for a long 
period^ although it is not of course in my power 
to draw the;line. 

I do not recollect any decision in my tine 
which has so powerfully attracted the attention 
of tbe Profession ; but the great respect which is 
due to the very learned Judges by whonp the case 
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mBM decided^ will lead you to doubt the correct* 
ness of mj conclusions. 

I am> 

I 

Mj dear Sir^ 

I With much respect^ 

Your ^sincere and very obedient Serraat, 

EDWARD B. SUGDEN. 

Lincoln's Inn, 
[6 July. 1819.] 
3iJulvJ819. 
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